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Dear Mr. Hickman, 

NERA is pleased to provide comments on the Discussion Draft that deals with revisions of the 

OECD Transfer Pricing Guidelines in the part that is related to Cost Contribution Arrangements 

(“CCAs”) and would like to acknowledge a significant effort put by the relevant OECD 

committees and working parties into preparing this document. We applaud the idea promulgated in 

the Draft that contributions to CCAs should be assessed in terms of their value, and that costs may 

not always be the best measure the CCA contributions. We would also like to offer a few additional 

observations that we believe would enhance the new edition of Chapter VIII. 

 

                                                 

1
 These comments represent independent views of the authors and do not necessarily reflect the views of NERA 

EconomicConsulting 
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Objective of Chapter VIII 

Paragraph 1 states the purpose of Chapter VIII as “to provide some general guidance” for 

determining consistency of CCA transactions with the arm’s length principle. Consequently, 

analysis of CCAs should be “informed by” the provisions of Chapter VIII, as well as based on 

“adequate documentation”. Where documentation is a given in the field of transfer pricing, the first 

element is a relevant indication of the importance and authority of the guidelines in general: they 

inform the analysis.  That means that, in designing a TP policy, an MNE should be aware of the 

approach of tax authorities (as expressed in the Guidelines) and, should its solution be different, 

explain this difference, in addition to the normal, “adequate” documentation.   

Paragraph 7 indeed not only stipulates that provisions of other Chapters of the Guidelines continue 

to apply in respect of CCAs (is this stipulation really necessary?), but also that “MNEs are 

encouraged to observe the guidance” of Chapter VIII.  We welcome this clarification, and would 

extend this to the authority of the Transfer Pricing Guidelines as a whole. 

 

 

Recognition of CCAs 

When it comes to the principles of CCA recognition, the Draft often makes references to proposed 

revisions of Chapter I of the Transfer Pricing Guidelines. Chapter I outlines several recognition 

principles, one of which says that if the same transaction can be seen between independent 

participants in comparable circumstances, the transaction between related parties must be 

recognized.  

An example of a CCA non-recognition given in the Draft is that of a party that provides funding for 

the CCA activity but does not manage or control the risks of intangibles development. The Draft 



  

 

 
 
 
Page 3 
May 29, 2015 

3 

 

states that such a party cannot be regarded as a CCA participant. We note that, by excluding 

availability of CCAs to entities that are solely involved in funding activities, one may actually 

eliminate a whole spectrum of transactions that parallel arm’s length behavior. This observation 

coupled with the principles of recognition expressed in Chapter I points to a conclusion that 

absence of certain functions and capabilities on the part of some CCA participants should not 

prevent them from being recognized as CCA members as long as the value of contributions and 

benefits of these parties are determined according to the arm’s length principle. The same is true in 

the case when a related party receives only small benefits from a CCA as discussed in paragraph 31 

of the Draft.  

Chapter I also discusses alternatives available to parties as being useful in pricing certain 

transactions. A realistic alternative to a CCA may be licensing, therefore the benefits of the 

“passive” CCA participants could be considered with respect to this alternative. We also feel that 

the draft needs to be more explicit on how the principle of recognition will work for related 

companies that are contractually assigned to perform activity for a CCA but are not treated as CCA 

participants (as discussed in paragraph 14).  

As an aside, we note that the Draft continues the tradition of having both Services CCA (which can 

be seen as a cost allocation arrangement) and Development CCA (often referred to as a cost 

sharing arrangement, CSA). However, in practice, we believe that there are a number of important 

differences between these two types of CCA. In particular, there are important aspects relating to 

the timing of the investments and the risks involved in a Development CCA which are not 

necessarily relevant in a Service CCA.  

 

Adjustments to CCAs by tax authorities 

From our point of view, it would be important for the Draft to clarify the principles under which 

the tax authorities will be able to make adjustments to payments made under CCAs because 
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uniform application of these principles is essential for avoiding double taxation. In its current 

version, we believe that the Draft is not detailed enough in this respect, leaving tax authorities with 

wide latitude of re-characterization.  

Verifying the arm’s length nature of payments made under CCAs is associated with the typical 

challenges of judging payments that are predicated on medium- or long-term forecasts. As is often 

the case with arm’s length arrangements, realization of benefits in a long-range development-type 

CCA may differ markedly from the projections. We believe that the Draft needs to provide 

principles which would allow for recognition (and non-recognition) of ex post outcomes that are 

different from ex ante projections of the CCA activities. Arm’s length arrangements typically 

permit certain deviation of outcomes from the projections without triggering adjustments or 

renegotiations, thus introduction of safe harbors for the deviations of ex-post CSA outcomes from 

their ex-ante expectations may be worth considering.
2
  

The Draft may also benefit from developing further the guidelines for the necessary (but not 

sufficient) evidence to be presented by the taxpayers to demonstrate the business rationale of a 

given CCA.  Such evidence may include, for example, taking into account the risks of a CCA 

activity by means of developing risk-adjusted discount rates, preparing scenario analyses or both. 

Well-supported discount rates are a particularly important factor in modeling of a development 

CCA because in CCAs of this type costs and benefits need to be compared among different 

periods.
3
  

 

 

                                                 

2      For an example of how the safe harbors are used in the U.S. transfer pricing regulations applicable to CCAs, see U.S. Treas. 

Reg. §1.482-7(i).  

3  A method of computing discount rates using the scenario analysis in the cost sharing framework is discussed in the paper by 

NERA authors soon to be published in Transfer Pricing Management Report. 
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Impact of CCAs on Pricing of Other Related Parties transactions 

Establishment of a CCA may have a significant impact on pricing of other intra-group transactions. 

For example, if before the CCA took effect intercompany prices of tangible goods included 

royalties to the intangibles owner(s), and the newly established CCA covers development of the 

intangibles associated with these tangible goods, then prices of the tangible goods transactions in 

the CCA may need to be reset to cover only routine returns for manufacturing of those goods.  We 

believe that a possible impact of CCAs on pricing of other controlled transactions should be 

addressed in the Draft.   

Complex CCAs 

We believe that the Draft should acknowledge certain situations that may complicate calculations 

contributions and benefits under a CCA and provide guidance for dealing with such “complex” 

CCAs. Some of the situations of “complex” CSAs may be as follows.  

CCAs with Pre-Existing Intangibles  

Even though the feasibility of pre-existing intangibles being contributed to a CCA is acknowledged 

in the Draft (e.g., in paragraphs 21 and 25), we feel that the document should devote more attention 

to this type of contributions as in some cases values of these contributions may be rather significant. 

A special case of pre-existing contribution is when pre-existing intangibles (“IP”) support already-

marketable products. A consideration for such pre-existing IP should include the remuneration to 

the original developer from all of the other CCA participants for the right to develop this IP further. 

This right to develop the pre-existing IP further is distinct from the right to merely exploit the pre-

existing IP. Should a CCA participant wish to sell the products based on the pre-existing IP, it must 

pay a separate compensation for licensing of this IP.  Further, if there are ongoing sales of pre-

existing products, care needs to be taken to separate the profit related to those sales from the profit 

attributable to the newly developed products. Given this, the list of payments in paragraph 42, 

condition c) that does not allow for a separate license payment for the right to merely exploit the 
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pre-existing intangibles may be overly restrictive.” In general, a more detailed discussion on pre-

existing intangibles may enable to close the gap between the OECD guidance and country specific 

regulations on CCAs such as the one in the U.S.
4
  

CCAs with Complementary intangibles 

Business models adopted by multinational enterprises today often incorporate several 

complementary value drivers. Taxpayers may and often do choose to organize their business in the 

way that not all of the intangibles that drive the value creation are to be subject to cost sharing. As 

an example, R&D activities for the benefit of all worldwide affiliates of a multinational enterprise 

may be cost shared, while the cost of marketing activities will remain the responsibility of local 

affiliates. Therefore, we believe that the Draft should acknowledge a possibility that other valuable 

intangibles may exist outside of a CCA and provide guidance for dealing with these situations. 

CCAs with More than Sole Contributor of Valuable Intangibles 

Even though the Draft provides an illustration of more than one party providing valuable 

contributions in a CCA (e.g., Example 4), we think that it would be helpful to add another example 

that illustrates application of the principles of the Draft to the case when valuable contributions of 

pre-existing intangibles of similar type (e.g., technology intangibles) are provided by more than 

one party. 

 

Definition of “contribution” and “effective ownership” 

Paragraph 4 explains that, under the arm’s length principle, a participant’s proportionate share of 

the overall contributions to a CCA must be consistent with its proportionate share of the overall 

                                                 

4    The discussion of pre-existing intangibles, called “platform contributions” in the U.S. regulations, can be found in U.S. Treas. 

Reg. §1.482-7(c). 
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expected benefits resulting from the CCA. The Chapter’s title speaks of cost contribution, 

paragraph 4 about a share of the contributions and it becomes clear in what follows that 

“contribution” has a much wider reach (and rightly so) than a cost contribution as such. Paragraph 

42, finally (condition e)), speaks of the “allocation of contributions”. The term “contribution” is 

used in a different sense at different places in the Draft. This brings up the question whether the 

expression in the title, CCAs, is correct: the word “contribution” in the title reflects a key element, 

while the addition of “cost” risks restricting the focus unnecessarily, and so why not speak about 

Development Contribution Arrangements, resp. Service Contribution Arrangements?   

Trying to avoid the term “economic ownership”, the Draft introduces the “effective ownership”. 

The term is significant, as it distinguishes the CCA participant from a purely passive investor. It 

refers to the (paragraph 13) capability and authority to control the risks associated with the risk-

bearing opportunity (i.e., the use of the fruit of the CCA by the participant for its business 

purposes) under the CCA. In order to avoid a dummy status of this term, the Draft would benefit 

from a precision of the meaning of this term.   

In conclusion, we would like to say that even though the Draft can be already regarded as a 

laudable effort in outlining the core principles of CCAs, certain improvements, such as those 

discussed in this letter, would go a long way toward clarification of CCAs workings in a wide 

variety of settings and improving resolution of disputes related to CCAs. 

 

 

Sincerely yours, 

 

 

Vladimir Starkov, Emmanuel Llinares and Pim Fris 

 

Chicago / Paris 

 


